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Ifaseii, 3is is being donf? In tnnini'idUm with this (?nyo, lit iSbe time 
tho nintiloii is IssmtL Th*? syUnbUH ei.ifjfitittjN'H Jin liurt Ctt the npliiluii 
r»f tile Court but hns hf^cn preparpd by ihr* HriMirter nf DednUnis for 
i\u' njiivt'hii»nee the ri?afit»r: IScf Lniied v. D^iroM LumMf 

ry.,2ij0 U.S. aai. wiiiT. 
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Si). 7-1"T:>(). Arguotl Febnuuy 23, 197l>-=Decidcti June 21, 1970 

In 1971, x Mnrylrind statute was cniwtHi that authorizes tho pay- 
niPiit of Htato fiindH to ^aiiy privatt^ institution of highor Imrnii^g 
wr-^un thf* Hlato lliut tiiqqU rortuin miiiiinuni criteria, txhd re- 
fraim^ fFom amirdinfi ''oiUy Heminarian or thcologind <legrer^." 
The aid is in tho form of an annual fi^cai year ^ub^sidy to ciualify- 
iiif^ coUeguH and univcriii&ioaj l)aaoti upun the number of .students, 
exnhiding those in seminarian or theologieal iicadcmio programs. 
The grants aro noncatcgorirnl but may nolj undcT a provisiors 
added rn 1972, ''be utihzcd by the institutions for scnitarbn pur- 
podcn/' The assi^tanee program is primarily admirnstered by 
the Miiryland Council for Higher Erliication, whichj order to 
insure i'omplianco with statutory restrictions, (1) fActcrniiiics 
whether an appHcant institution is eligible at ali, or is one *'av¥ard- 
ing primarily ihcologicrfl or seminary degrees/' and (2) rcquArcs 
that eligible insUhitiona ml use funds for sectarian purpD>^es. At 
the end of the fecal year the rDcipient institution must make a 
report and 5?eiKiratdy identify the aided iionscetarian expenditures, 
subject to the CouncLl'?^ verifleatio-ti if necessary. This Huit xvm 
brought by appellauts, four individual ^lurylnnd citizens and tax- 
pa vers » who cludlenged the statutory scheme as violativo of the 
Establishment Clause of the First AmeMlment and claimed thr^t 
apiwIlefK, four colleges sffilinted wiih the Romnn Catholic 
Church, wore constitutionally hieligible for the state aid. The 
District Court, applying the three^iniTt rcciuirement of Lemon v. 
Kurt^inaji, 403 U, 8, 6€2 (vw,^ state aid mmh as this must have ri 
secular purpose, a primary effect other than the advancement of 
religion, and no tendcucy to entangle the State oKC^sively in 
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fhurrh ;Juur?). uplu^ld th(^ M^iUitv nnd ihniivd appf-'llaiiTj^ rdief. 
The- nmn found that, tluMr forimil nliiliatioii with tho 

Hnmiiw Ca^liolic; Church, niipoih'f^ rollcgcH arc hot ^■piTvnsiVuly 
:^vi'Um\\/' Thi- (Mnirt also Imnul that aid wan i:' uu't uxteiulud 
jftily T^) ^'thie >ei'uhir sub/' liuviiig takoii rogni^aneu af lim ritaui- 
tun' proJiibit^oii aguiiiirit Haetariaii urie, and thu Comifal's a(lmm= 
^j^trunvt' oiiiftjrcenuMM. of that praliibiUon, Thf^ rutin aWo fuund 
th:,it "tlmv u(> luw^iiy for state ufWdul^ to iina^ti^ato the 
i'unAkn't t>f purtirufar idaa^^t^s i)f faui'alionul pm^ram^^ to <lutermhm 
whither a ^rhooi attmnptiiig in iiiduft rinato it^ ^^tudonlH ^indur 
tk.- gai-r ()f ;s.milar ediuation;' and ^mi '^Pxrasivp entanglement'' 
dors not nuri'ris.trilv rc^uH from the fart tiiat the ^^uhmdy U on 
■iti lumml buriiH. Thangli oocaNio5Kiil nudity arc i^o^^sibie to vcniy 
ihi- >^iM-tanun puirponos of cNptaidiivirrH. x]m DiHtrict Court found 
!Kai Oirv would bo '^qiiu'k atid iKM^jvidg^tnciUal^* JIM: Tho 
judgment idlirnml i']) 7^-09 (opinum (\i Blackmuk, J.) ; 1-3 
i'tDinnion of White, J.). 
3'S7 Supp. 1282 J alliniiod, 

Mp. Justice BLi^CKOTN, j^>mc4 by The Chief JumcK and 
Ji:sTieE P^^WELL,, mnchtdod Hiaf t\\v Maryland Act dnes not, 
luniur !hn rftandards ^t^t b)r Lanon v. K]irf^??ia?^ si/pm, at 012-ai3, 
viaktc:) t^bo K^tabh.- hment ClauHe. Pp. MO. 

(a ) Thi^ first part of Lmm'^ fhm^^pro^*god mi ^ .not at w^ne 
herD, smvQ fvppn[iaiHs do not diailen^o the Distriet Court?s^findLiig 
that'tlir :^d^m'iaiKl aid p,rogr;um the Hc^iilar one of supporting 
private M^m f^ihwiitmi gmmSy, m economic alkrnativc to 
n whrvlliy publk SYritom. F, 16. 

(h) The md provMml usiidur thr Miuyiainl stalirte doM not 
havir^ a. \mim\Tj rfTant advand^ia rdi^ioii midvr tUr^ ronnommi 
o( (ho tt'^t addt^d by Huut v. MvNmr. U:i V. ^. 743, that md 
ha^ Hurh :^n. 'i^lTeet *Vh?ai ill fbw;s to an iiMtin^tioit m wlnelr wc- 
\imQm y m perraske thai xi mbmMM ^lortioM of its funntions aro 
^ubHl^m^d ini i\m rdipious mi^^ioti or when it fuwcfo a specafi^eally 
ri'ligby^^ u-ntkliv in' an otlicrw^^e r^Mb^ti^itmlh' yc^^ular netting. ' 
Ib>r(^ die' Dk'^rkt Comrt^^ iinding fbit iippdioc rolkgcn aro imi 
^^porva^vdv HiDf^tarkn'^ warf smpporteci by it numbor of KVibsicimry 
ftodhip^ ronraOTitiK the rd^ d religion on the coHcgD campuses. 
Burh Hiiidlng^ arc not rlcarly erroneous, uiui tlio general picture 
tint the Pi^iirto Cmirt has painted of the apisellco insltitiitipns m 
similar tn almost ail r^poctd to that the diirclwiffiliatefii col- 
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h%oi^ f'unHidered m TUion v, Ukhtmho7L U 072. luid //n/^^ 
v'-. Mr Naif, mprn. Pp. iJ-2i 

(^') T\w {)if4tncr Court K-'fifiNrtiy cMinrliKlod thai t])f^ //)thor 
M^pert (jf tiu* "[iririiiary I'^Tfc*!"'' wii^ Kafinfiod, that ind vn 
i'act vKlvmWd only to "thv- romhv Hit.kv'' Uuht, mprn, rvi[\nvc^ 
nnly that ?^tal^^ finidH not be* wvi} to support "^HiK'cafinilly n^ligiuii^ 
ac^Tivity," :i!nt! it i;^ plrar thist the fiuidhig program hove mcetH 
thi>^ r<erju)r(*ni(^fit. Thy Htatiite forhidr^ uho (,>f fiind^ f(jr '"wp^^ 
tanan pur|>o?^oH/' and tlio prohibition ^ij)p!<"arH to ^bo at' ]ciitt an 
broad a^^ the coii^^titutioiial proMbition announced in Hiint. Pp. 

td) \Vlm\ afaM)t.n;it \a takon of tho rdovant: fMtmi^ coiisiderfKi 
by fho Di:^lfrict CViMrt, it^ rnnelu^sbn tluit tliiir Maryland si'hcnio 
dc)(>^ mit tot or an ^^crc^Hivo entaingJomt^nt with religion mmti be 
Hp ho Id. The follegir^j ay the eonr^ found. ])crform -'msmiihxlly 
Mn'uhif mlm'i\t\<nri\l hmHiom " The imt that the afibsldf \a 
nmrnvil nm dot*>^ not ncWH^iinly irnpncate ''vKPQ^mvv mhmgki- 
monf/' tlio aid prograiB liero imor^ cSD^cly rr^rmbling tlaat found 
consfituHonalf j arceplabh' m fiUon v. Rickardmti, EBpra, 
thim thm foimd unaocoptJjiblr in Lemm. Hupra, Though wm- 
^^ional aiiditfH arsD possible hom. they an<f o'thCT contvK'tH hetmwiii 
tha Counspil and the rotlege^^ art; not jikely to bo moire ehtaniglmi 
than insfjcelioiis aiKf ru idiots inroivod in. the rourse of iijornial co'U 
logfi anprpditritiotBis. And Iwre,, uniiikc the Kiiyntion Im Lemon, 
the StatG can identlify nnd mhdMzc^ mjmTiitQ ^secular sehoo! Ifiunc- 
^ions without on-site mspoctions. Fioally, with mpect po^ 
litical divisivm':'^.>j the District Court miTTCQtly foimd that the 
^Tar^dand pr^ram did not create m .^iiib^l'j'intial danger of poli?licai 
enitanglDmfent^ tho vm\tt ha%ii3g i)rop!5?rIy strc^od tlio fmts t\vM 
tfho aidnd infititiitionri uro college^^j not eleniientary or NCfoiiidar^^ 
Hii'honl^; tlvAt M \H exf ended to ciollegeH gcmerallyj more i^lian two 
thirds of whicli !iave mo irdigiotM afflliallon^ tmd that th& four 
coHeges are arbstantiailhr autonomoiis. i'p, 23-28. 

Mr, Jug.TiCK Whitie, joiinccl hy Mri> Justice Bi:HNtiuisi% mn- 
vlmhd that, tliere in no violation of the Establfehment Ciaws^ 
where, in tllnn aim, thm is a scadar kg^slative purpose imd 
the primary' efFocr of tho legislation h neither to aclvTinco nor 
inhibit feligion, There in no nxiyon, to pursue the t'onstitiitromil 
iKif|'rur>* i'rfirther. Bee Ltmo)i v> Kwtzman^ 403 U, S. 602, at 661 
(opipiion ^4 Whiite, J.) ; ComrnUcc lor Public Edncaltimi v.. Nth 
qukt) 413 S, "S(>, at S13 {apiiiioni of WiiitK, J.). Fp, 
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HLsrKMVN, .1,. :{nnontuvil the jiuicint'tit u\ tin* ( \)Hrt and 
jiv^^nNl :in upiunm, in whirl! lU'wim. i \ J. and Powkll. .1.. juiim: 
WiiiiK. J., iilr-fl ;!n ni)nnnn ruiirnrrinij in flu' jml-i;nu'iU, m whir; 
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S"OTirE i Ifhia opinlnfi Aiihjret fnrmitl T^vlKJrm h<?fare piibllcntlon 
la the Ppflliminiiry print c^f tht? t'liLtt^d Htutnjs Hnports, U€*iidor.N aft'- r«** 
duested to notify the? Ul'i>nrti?f of piu'lHiiJiiiiiS, Hij|iix»in« V.imH of thv 
irijitiMi ^Uiii*^, Wii^hlu^Uyii-. D.C. li()04H, of fifiy tyi)o«rii]}hlL'ul yi* othtT 
fCitnuil i^rror^, in utdef Lhut cortHiiUim imy he liuidt? bororo the prt?- 

SUPRIME COUBT OF THE UNITED STATES 



No. 74-730 



Johii C. Rocmer, 111, et al, 
AjJiiclIants, 

V. 

Board of Public Works of 
MarylaiiKl &t aL 



Oiiii Appeal from the Uiiiteci 
States District Court for 
the District of Maryland. 



[June 21, 19763 

Mr. JnsTfCK Blackmun aniiounced the }udgmeiit of 
the* CoLirt a!/;id dnlivefed nn opinion in which The Chief 
Justice, aivfl Mh. jusTiCK Povvkll joined. 

We OiFe isked oriec again to police the constitutional 
boundary between church and state. Maryland, this 
tiinc^ is the alleged trespasser. It has enacted a statute 
whicli, as amended, provides for annual noncategorieal 
grants tO' private colteges, among them religiously Effili- 
atf^cl instillutions, subject oniy to the restrictions that the 
funds not be used for ^-sectarian purposes." A three- 
juclge District Court^ by a divided %^Dte^ refused to enjoin 
the operation of tte statute, 387 F. Supp, 1282 (Md. 
1074), and a dircc't appeal' has been taken to this Court 
pursuant to 28 U. S. C § 1253. 

I 

The elvalleiiged grant proparn was instituted by Laws 
of 1971, c. 620, a;nct is now enibodied in Md, Ann, CodCj 
Art. 77A, §§ 65-€9 (1975). It provides funding for "any 
private institufeion of higher learning within the State of 
Ma^yJand/^ providccl the institution is accredited by the 
Slate Department of Education, was established in Mary- 
land pri<or to July 1, 1970, maintains one or more '^assoei- 
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fit4^ 0 f arts or baccala ureate rfegrco' ' prograJns, an d 
rpfrainB frorn awarding *'only soniiimrian or theological 
df^grec^H/' fd., SS 65-66/ Thp aid is in tho. fonii of 
an annual fi^ral yvar subsidy ta qualifying colleges and 
universities, Thv formula by wliidi each iiistitutioirs 
ontitleincnt is eonipuk^rl has beeii rimngerl Fi'voral ihnm 
and is not ifulrptMidently at issup herD, It now provides 
Un a qiialilH'ing institution to rrceivo, for each full^tinie 
sturtent (oxoluding studcMita enrolled iii seminarian or 
theological arad{Mnie progranm), ari aniaimt cKiual to 15% 
of the States |K^r fulbtinie pupil apprapriation for a 
Htudent in the state college system, g 67. As first 

pnarncd. tlu^ grants were eampletely unrostrioted. They 
reniain nonrategoriral in imture, and a recipient institu- 
tion niay put them to whatever use it prefers, with but 
unc* exrnptioiL In 1072, followiiig this Court's docisions 
in Lemon v, Kurlzwan, 403 XL 002 (1971) (LcnKm I), 
and Tiltnn \\ Richnrdmn, 403 11 S. 072 (1971), S 6SA 
was added to the stafctite by Laws of 1972, c, 534, It 
j)ro%dde5: 

''None of the nioneys payable under this subtitle 
shall be utilised by the institutions for sectarian 
purposes.-- 

The administration of the grant program is entrusted 
to the State's Board of Public Works ''assist'Cd by the 
Maryland Coimeil for Higher Edueation.'^ These bodies 
are to adopt ''criteria and procedures , , , for the imple- 
inentation and administration of the aid program?' 
They are sperifically authorized to adopt ^'criteria and 

' A 1974 amendmont to rhp Htatute, Laws of 1974, e, 5S5, further 
rrq)iirjV4 thnt an aided inHtinuionr 

^*^hail submit fill iidw programs and nmjor nheraiion of programs 
to the Araryland Councli for ilighur Edurution for it« review and 
nK'ninmendation ^-ogarding their initiation.'' Md, Ann. Code Art 
77A. §CjO (c) (1975), 
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proeoflures" governing the method of applieatinn for 
grants and of thoir rli^burscinent. the verificntiun of 
degree?^ eonfernM], and tlic "subinis^ion uf reports or rlata 
cuneerning tlie utilization ()f these moneys by [tho aided] 
institution^/^ i mr Prinuiry responsibility for the pro^ 
gi-ani repts with the Couneii for Higher Rducation. an 
appointed enrnniissiori udiieh antedates the aid program, 
wliieh ha^^ nuniemuH other responsibilities in the educa- 
tional field, and whirh has deriverl froni these a ''con- 
sitlerable exp^^rtise as to the eharaeter arid funetions of 
the various private colleges and iiniver^^ities in the Stat^." 
im R Supp. at 1285/ 

The ( oinicil performs what the District Court de- 
serib(Hi as a ''two-step seroening process'' to insure coin- 
phance witli the statutory restrietioiis on the grants. 
First, it detennines whether an institution applying for 
aid is eligible at all, or is one ''awarding prinuirily theo- 
logical or stuniiuiry degrees/' Several applicants have 
been disqualified at this stage of the process. 387 F. 
Supp., at 12Sn, 1206. Second, the Council requires that 
those institutioiis that are eligible for fuiKls not put 

^Section 68 providoH in full: 

"The Board of Publle Works (is,.iHtod by the Mnryland Counril 
for Higher Edupntion shall adopt critoria and procoditrcs, not in- 
mn?^istcnt with this subtitle, for tha impltmentutlnn and administra- 
tion of the aid program provided for by thi^ subtitlo, inrhuling but 



ferred by the applicnut private institutions of higFior education, for 
the aibmi^^sion of report^ or data roncorning the utilization of thcae 
moneys by mch instittitioris, and for the mothod and times during 
the fiscal year for paying the aid provided for by this subtitle/' 
-'Thi^ re<iuiremcnt, as found by the Di^trirt Court, that an aided 
institution not award --primarily'' thoologiral or seminary degrees 
i^^ apparently an expansion, made by the Council in the oxcrciso of 
itn admtni^^trativo powers, see n. 2, mpra, of the statutory rcqtiirc- 
mont that the in^fitution not award '-only'' such degrees. 
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t\wm to aiiy sectarian wo. An applicatioii must bv 
acc{)m\m\U'A by an aftirlavit of tho institiition's chlvi 
oxfM-utive uiluvv MatU)^ that the fundN nvill not be uspd 
for R^rtarian purpost*^^ uiif 1 hy a (ic^j^criptifiii of tlio ^perMfic' 
iia!)^('(^tiiriaii im^^ that are iilannrfl.* Thc^KO inay be 
ohanged only afror writteii notire to the (V)UiieiL By 
th<^ vv)(\ of thr fif^ral yc^ar tile in^^titiition miist file ii 
''rtili^^ntiou of Fiinrls Report'^ clescribing and iteniis^ing 
thf* of tlir funds. The* (diiof exoeutive officer nni?^t 
vvvtify U\o report and iilm file his own ''Poj^t^expendi- 
tiHT Affif/avit/' statinp^ that the inmh have nut^ l>eeii 
put to s^'f'tarian uses. The recipient institution is fur^ 
tlirr rcMpiirecl to scgrnpnte Ptate funds in a ''pi)eoial 
nn'tMiUe acrount^' and to identify aiderl nonsectariaii 
(*xprnditfire^^ ^('parately in its budget. Tt iniist rotaiii 
'^NUfliripnt dtirunientaticui of thc^ Statc^ fundH expeMidcd io 
pfMinit %Trificati()n by the Counril that fuiidn wore not 
s|HMit for seeturian pur}M)S('s/' Any question of sectarian 
vm' that niay arise is to he resolved by thc^ Council, if 
possible, oil the hams af information subinitted to it by 
the institution anrl without actual cxamiiiatioti of its 
books. Failing that, a '-ecrifleation or auflit^' inay be 
undertaken. The District Court fauiul that the audit 
would be ''quick and nDn-judgniental,'' taking one day 
or less. 387 F, Sup]),, at 1206/ 

■*Thc District Court in it;^ npinion dc^fTibr-d the proordnros that 
thf Count^il 10 thnt poinf had i'voIvkI for adniinistiTin^ the Hlatutc. 
Thivo have ^inn* hern snf f)!it and expanded upon in fnrntul TlnhyA 
and Hegulutionfi adopt(Ml by tlir Board of PuhHr Worlc^ on Jantmry 
7, They arc entitled ^'Criteria and Promlnrc^ for Aid to 

Konptihlif^ r?i^titutian^ of Umhvr KdiifatiHn,'' and tlicy api>cMr in fiill 
m \]w Maryland Hrffimcr, Vot 2, No, 24, at 14S4-14S0 (Ort. 29, 
1D75). Tim description of the fiuuiing prorcduro givon in the tc?^t, 
DA well as the quoted phraMng^, are drawn froin thc^(* regulations. 
We take judidal not ice of them. 

^ Rr^nlatioTi 01 .03.05 b provides in part: 

''Any %a'r]flcation of atidit shall be conducted with the greatest 
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In 1971, 81.7 milliuii was disbursed to 17 jirivat** 
institutions in Marvhuid. Tho i.li?bur«cinpnts were un- 
dor the statute tm oriijinally i'naptiuj, and wvvp thcrrfarn 
not suhjprt to SOSA's ^^pecific firoJuliitioii un sectarian 
use. Of xhv 17 iuHti! lit luns, Rvo \vi'vv rhurch ndatcd, 
and thra* rtTeivai Sn23,0(M) of thv SU million, A total 
of 91.8 inillinii wn^ to bo awarded to IS i)i^^titutioiis in 
1 T) 72 , 1 1 1 CO 1 1 ( I y c a r c > f t li e gra n t | j rogra m; of t l i is 
amount. ^iiOliSM) wan ttj go to rliuroh-rolated institu- 
tions, Bcforo diFburseirUMit. howpveiv this suit, eluil- 
loii2:ing t\w grants as in vkdation of the Establishninnt 
ClauHt* of tht^ Firnt AnuMKhnoiit. was fiiedj' The S603r 
000 was |>]arod in escrow and was so hold until after 
tlio entry of the Jlistriet Court's juclgnuuit on October 21, 
1074/ TheHf^ and Ruhsequent awards, therefore, are 
subjeet to S 08A and to the rouiicil's prucerlures for 
insuring eoinplianee therewutfi. 

PlaintilTs in tliis siiit, appellants here, are foiu' in- 
dividual Maryland citiM^ns and taxpaycm' Their com- 



po^'sible sj)eccl nnd the Irasi possible dismption. of tlip^ institution's 
ac'tivuir.s miuI Hhall hi* strictly iirni tod to mch iii format ion and 
dn\n MS is nnrrasnn' to dotenninn whether or not rim nectar Ian usage 
proiiibition hm baen violated/' 

'^Tlie command of thn Fir.Ht Amendineiit that ''Congress §hall 
make no Inw rc^jjocting an establklunent of religion/" i,^ applicable 
to the State^5 through the Due Prore-?^s Clause of the Fourteenth 
Ainendinent, See Plvvmm v. Board of ^duration, 330 tj. S. 1, S 
(1917); Cantwcll v. Connecticut, 'AlO U. S. 296, 303 (1940). 

* Some of the escrow fiindH have been |)nid out .since the entry of 
the District Court's judgrnont. Ai)pclinntH Hought an order enjoin- 
ing these payments pending appenl, but thi« wan denied, first by 
the DiHtriet Court and then hy this Court. 419 H S. 1030 (1074). 

Two f)rgMni^ntinn?^i AnKTinni Civil Liborticjs Unioii of Mary- 
land rnid ProteHtrnitH nnd Otlier Amorican?^ United for Separa- 
tion of Church and Stnte, were also plaintiffs in this suit at its 
cm t set. They were disinin^cd, however, for lack of standing. 387 
RSupp.,at 1284 n.L 
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plaint sought a declaration of the statute's invalidity, 
an_ ordfT enjoining parnierits under it to church-affiliatad 
institutions, aiul a deelnration that the Stat^ was en- 
titled to reco%Tr fmin such institubions any aniounts 
alrea(ly dishumMh App. 10, In addition to thn rc-^ 
sponsihle statr officials/' plaintiff-appollaiits joined m 
dc^fnndants the five institutions tliey claimed were con- 
stitutionally inrligible for this fonn of aid: Western 
Maryland Coilrgo, tVjilego of Notri^ DaJne, Mount Saiiit 
Marys College, Snint Joseph CoHnge, and Loyola Col- 
lege- Of thDse. the last four art* affiUated with the 
Ronmri Catholic Church; Wosteni Maryland, was a 
MethofliKt affiliate. The District Court ruled with re^ 
8i>eet to all Rvo, Western Maryland, however, has since 
bc^n disinissed as a dnfcndant-apt^llet. Wo are con- 
cerned, therefore, only %vith tin* four Roman Catholic 
affiliates.'" 

After (Mrefully assessing the role that the Catholic 
Church plays in the lives of these institutions, a matter 
to wiiich we return in greater detail below^ and applying 
the three-part roquiremcnt of Lemon I, 403 U, S., at 
012-613, that Btate aid such as this have a secular pur^ 
l>osc, a primary effect other thaii the advancement of 
religion, and no tendency to entangle the State exces- 
sively in church affain^ the District Court ruled that-, 
the aniendcd statute was constitutioiiai and was not to 
he enjoined. The court considered the original, un- 
amended statute to have been unconstitutional under 
Lemon I, but it refused to order a refund of aitiounts 



^The Governor, Comptroller, and Treasurer of the State of Mary- 
land were named as defDndanta, as well m the Board of Public 
Works, 

^°Onc of the four institutions, Saiiit Josoph College, has becoiae 
defunct since the filing of the suit. It rcmatna n party only insofar 
as the plaintiff-appellnnt^ seek to compel it to reimy to the State 
the funds it received in 1971, 

J t 
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thorotoforo paid out, reasoning that any refund was 
barrccl by the? docision in Lemon \\ Kurtsmcni, 411 LL S, 
102 fl073) {Lemon. II).'' The District Court there- 
fore denied all relief. This aiJj)eal followed. We noted 
probable jurisdietioiu 420 S, 922 (1075). 

II 

A system of government that makes itself felt m 
jM^rvasively as ours could hardly he expected never 
cross paths with the church. In fact, our State and 
Federal tiovernmonts impose certain burdens upon, and 
impart certain benefits to, virtually all our activities, 
and religions activity is not an exception. The Court 
has enforced a scrupulous neutrality by the State, as 
among religions, and also as between religious and other 
activities.-^ but a hermetic separation of the two is an 
impossibility it has never required. It long has been 
established, for example, that the Stat^ may send a 
cleric, indeed even a clerical order, to ])erform a wholly 
secular t^isk. In Bradfield v. Roberts, 175 IT, S. 291 
(1800), the Court upheld the extension of public aid to 

Lemon II posed the question of the appropriritc relief to be 
ordrred in light of Lcnum invnhdntion of the Pennsylvania pri- 
vate sfhooi aid it at u to. Future pay men ts under that statute were 
enjoined 5 and tlierc wab' no claim that the Constitution reqiiirod the 
refunding to the State of amounts already paid out. The statute'^ 
challengerSj however, did seek to enjoin the payment of funds in- 
tended to reiniburge aided srhools for expense incurred in relinncc 
on the statute prior to its invalidation in Lemon L This Court 
affirmed the denial of the injunction^ reasoning that the payments 
would not substantially undermine constitutional interests, and 
that there had been rerisonable reliance by the schools on receipt of 
the ftmds, especially since the challengers^ although they had filed 
suit before the expenses were incurrcdj had dropped an attempt to 
enjoin paymontd pending the outconie of the litigation. 

^^Sec, e, g., Epperson v. Arkansas, 393 97, 104 (1968); 

McCnIhmi v. Board of Education, 333 U. S. 203, 209=212 (1948); 
Everson v. Board of Education, 330 IJ, S., at 15-16, 
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a eorporation which^ although composed entirely of 
members of a Roman Catholic sistohoocl acting "under 
the ausploes of said church/* id., at 297^ was limited 
by its corporate charter to the secular purpose of oper- 
ating a charitablo hospital 

And religious institutions need not be quarftntined 
from public benefits that are neutrally available to all 
The ^urt has pormitted the State to supply transjxjr- 
tation for children to and from chureh-relatGd as well 
as public schools. Everson v. Board of Education, 330 
U. S. 1 (1947). It has done the same with resi^et to 
secular ti^xtbooks loaned by the State on equal terms 
to students attending both public and church-related 
elenicntary schools. Board of Educatioii w Allen, 392 
IL S. 236 (1968). Since it had not been shown in 
Alleti that the secular t^extbooks would be put t^ other 
than secular puri^^s, the Court concluded thatj aa in 
Everson, the State was merely "extending the benefits 
of state laws to all citizens."" Id.^ at 242. Juet as 
Brad field dispels any notion that a religious person 
can never be in the State's pay for a secular purpose^' - 
Everson and Allen put to rest any argument that the 
Stat^ niay never act in such a way that has the inci« 
dental effect of facilitating religious activity, The Court 
has not been blind to the fact that in aiding a religious 
institution to iwform a secular taskj the State frees 
the institution -s resources t^ be put to sectarian ends.'^ 



It could scarcely be ethenvisej or individuals would be discrim- 
inated against for their religion, and the Nation would have to aban- 
don ita accepted praetice of allowing members of religioua orders to 
mrve in the Congrw and in other public oflSc^, 

J* See Hunt v. McMmr, 413 U. S. 734, 743 (1973) ("the Court 
has not accepted the recurrent argument that all aid is forbidden 
because aid in one aspect of an institution fre^ it to apend He 
r^ourc^ on religious ends''). See also Committee for Public Edma- 
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If this wcro inipemnssible, howover, a church could !iot 
be prutcetod by tho pulicc arifl flro dopartinontSj or have 
its publio sidewalk kept in repair. The Court never 
has heltl that rehgioiis aetivitioR niusfc be discriniinatod 
against in this way. 

Neutrality is what is reciUired. Tlie State nuist con- 
fine itself to HtH'uiar objoctivi-s^ and neither advance nor 
iinpodo reliffiouH aetivity. Of coinse. that principle is 
niure easily stated than applied. Tlie Court has taken 
the %iow that a secular jjurpose and a facial neutrality 
tnay not 1)0 enough, if in fact the State is lending direct 
Buppnrt to a rtdigious activity. Tho State may not, for 
oNainple, pay fur* what is actually a religious Gducation, 
oven tliungh it pnrpovU tu be paying for a secular one, 
and even though it iriakos its aid available to secular 
and religious institutioiis alike. The Court also has 
taken the vie\s^ that the State's efTorts to iDarforni a 
secular task, and at the same time avoid aiding in tho 
pnrfornianee of a religious one. niay not lead it into 
sueli an intiniate relationship with religious aiithority 
tliat it appears either to be siDonsoring or to be exces- 
sively interfering with that authority.'^ In Leinoii I 
m noted above, the Court distilled these concerns into 
a thiTr-prong test, resting in part on prior eaac law, for 



tion ik Religiom Liberty v, Nyqimt, 413 V, S. 756, 775 (1973); 
Tiltori w Richankmh 403 IJ. S, 072, 670 (1071) (pluralitv^jMou 
Lvmon V. KurUman, 403 11. S. 602, 664 (1971) (opiuiou ofWinTE, 
J.) ; Board o] Edncation v. Alkn, 392 U, S. 230, 244 (196S); Evcr^ 
son Board of Educatioii, 330 U. S., iit 17. 

The importaneo of avoiding persistGiit and potentially frictional 
roiitnrt bntAVtK^i] govnrnfncntal and roligioiiK aiUhorities is such that 
it has been held to justify the extension, rather than the withholding, 
of certain benefits to religions organizations, 7 .le Court upheld tho 
exemption of siieh organizations from property taKation partly on 
thi,^ ground. Wah v. Tax Commimon, 397 U. S. 664, 674^675 
(1970). 
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tho tuiii^ititutionality of statutes affording state aid to 
churclwrGlated schools: 

'Tirst, the statute mmt have a secular legislative 
purpose; second, its priiiclpal or prinmry effect 
must be one that neither advances nor inhibits 
rehgioi) , . . ; finally, the statute must not foster 
excessive government entanglement with re- 
ligion/ 403 U, S.. at 612-613. 
At issue in Lemun I were two state-aid plans, a Rhode 
Island prograni to grant a 15% suppleiuent to the sal- 
arirs of private, church-related scliool teachers teaching 
secular courses, and a Pennsylvania program to rcim^ 
burse private* church-related scliools for the entire cost 
of secular courses also offered in public schools. Both 
failed the third part of the test, that of ''excessive 
goveriunent cuitaiigleninnt/' This part the Court held 
ill turn required a coiisideration of three factors: (1) the 
charact^^r and puriKJses of the benefited institutioiis, 
( 2) the nature of the aid provided, and (3) the resulting 
relationship betw^een tlie State and tlio religious author- 
ity. Id., at 016. As to the first of these, in reviewing 
the Rhode Island program, the Court found that the 
aided scli^l, elementary and secondary, were charac- 
teriEed by ^'substantial religious activity and purpose/' 
Id., at 616. They were located near parish churches. 
Religious instruction was considered *'part of the total 
educational proce^." /d,, at 616. Religious ^mbols 
and religious aetivitics abounded. Two-thirds of the 
teachers \vero nuns, and their operation of the schools 
w^as regarded as an *' Miitegral part of the religious mis- 
sion of the Catholic Church/ Id,, at 616. The ichool- 
ing came at an impressionablG age. The form of aid also 
cut against the programs. Unlike the textbooks in AUen 
and the bus transportation in Everson, the services of 
the state-suported teachers could not be counted on to 
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ho purely secular. They were bouiid to mm religidus 
timehinp with secular ones, ixot by conscious dGsigiv^ ]Wi'- 
liaps, but because the mixture was inevitablo when toarfi- 
ers (themselves usually Catholics) were **cinployad by a 
religious orgaiiizatioii^ subject to the direetiDn and discl« 
plino of religious authoritici, and wDrk[ed] in a system 
dedicated to rearing children in a particular faith/' Id., 
at 618. The State's efforts to supervise and control tho 
teaching of religion in supi)osedly Becular classes would 
therefore inevitably entaogle it excessively in religious 
affairs. The Peiuisylvania program similarly foundered. 

Tlie Court also pointed to another kind of church- 
state entanglement threatened by the Rhode Island and 
Pennsylvania prograrnSj namely^ their *^divisive political 
potential."' Id,, at 022. They represented "successive 
and very likely pernianent annual appropriations that 
benefit relatively few religious groups/' Id., at 623. 
Political factions, supporting and opposing the programs, 
were bound to divide along religious linos. This was 
*^one of the principal evils against which the First 
Amendment was intended to protect." Id., at 622. It 
was stressed that the political divisivencss of the pro- 
grams was "aggra%'ated ... by the need for continuing 
annual appropriations/" Id., at 623/*^ 

In Tilton Vp Richardsm.^ mpra, a companion ease to 
Lemon I, the Court reached the contrary result. The 
aid challenged in Tiltoti was in the form of federal grants 
for the construction of academic facilities at private col- 
leges, some of them church related^ with the restriction 
that the facilities not be used for any sectarian pur- 



^'^Tlio danger of political divisiveness ft ad been noted by Membera 
of tho Court in previous cmm. See Wdz v. Tax Comfnission, 397 
U, S., at 695 (opinion of Harlan, J.) ; Board of Education v, Allen, 
392 TT. S.. at 249 (Harlan, J„ concurring) ; Abington School District 
V. Schcmpp, 374 U. S. 203, 307 (1963) (GoldbDrg, J., concurring). 
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p()sc\'' Api^lying Lenmn Fs throe-par^t test, th^ Cotirt 
ftHUKl tjiv pur\)a^^ id the UHlvml aid progfani thw iitider 
roimidoraiiQii to ^vv\i\:\v. \Ih prinMuy ofTrct was not 
Xhv aflvuiinMiunit (if n-li^ioii, for Hortariai) \m <rf tlie 
fiitniitic'B was pruhihitHL KuforciMncMit uf ttiis pxshihi- 
nun was niafle tR>^sihio by \\w fact that roligiun <fkl \m%m) 
pornipatc' ilw tl(^fo!Hlant <M]11eg<'s timt thoir relifkms and 
spcuilar funetiniis wen? inseparable. 0*i the conteefy, 
there \\>m no evidence tlmt re!igious activities i^cnA place 
in the fundetl fa^Mlities. Cnurses at th^e {coMegeg were 
■langht aceording tiie aeadrmie requ!ranent& imfcriMC to 
t\w siibjeet nmtt*M%'' and *'an atmospiere of a^iademlc 
freedom rather than religious indoctriimiian" wtti waini- 
taiiKML 403 V. 8.. at 680-682 ( plurality opinfen), 

Tunursg tu th^ problem of excessive eaten^ement, 
the Court first stressed the eharacter of the aided insti- 
tutions. It pointed to several general differences be- 
tween college and precollege education : et^iege students 
are less susceptible to religious indoetrirmiiou; college 
eours^^s tend to entail an internal discipline that inher- 
ently limits the opportunities for sectarian influence; 
and a high degree of academic fmcdom tends to prevail 
at the nollege levcL It found no cvidenct* that the col- 
leges in Tiltiyn varied from this patterrL Though mn- 
trolled and largely ]iopulatcd by Roman Catiidies, the 
colleges were not restricted to adherents of that faith. 
Xn religions services were required to be attended. The- 
ology courses were mandatory, but they were taught in 
an academie fashion, and with treatment of beliefs other 
than RomaB Catholicism. There were no attempt to 



''Tb* rcrftrietioij, imposed, wa^ to remain in effect 20 
yoarrf following roiistniction. Since the Court could not approve 
the facilities' ?^ectarian mo even after a 20-yeair period, it excised 
that rime limirritlan from the ntatuto. 403 V. B., at 6S2-6S4 
(plurality opinion), 
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proselytise ainuitg studeiits, and principles of academic 
frecdoin f)rovailocL ^Vith oollegos of ^Iiis chamcter, there? 
was littlu risk tlmt 'religion would seep into the teach-- 
ing of ieeuhir subjeet&, aiiil tho ntato surveillanco iieces- 
Hary to separate thi? two, therefore, was diniiiushed. The 
t 'ourt next looked to the type of aid provided, md fomd 
it to he HeHtral ov nonkloologieal hi natiire. Like t^he 
tratbooks and bus transspwtationi in Alien and Everson, 
hut ufdike the teachers' aerviees in Lmmn h physical 
facilities were capable of being restricted to secular pur- 
poses, ^loreover, the constructian graot was a one-shot 
alTair, not involving aiinnal audits and AppropriationB, 

As for political divisiveness. no ''continuing rdigious 
aggravation'' over the program had been showii, and the 
Court reasoned that this inight bo beeausc of the lack 
of continuity in thn ehurch-Btatc relationship, the char- 
actor and diversity of the colkg^s. and ithe fact tliml they 
serwd a dispersed student constituei.cy rather than a 
local one. ''Cinnulatively/' all these eansiderationB per- 
suaded the Court that church-stato ontariglenient was 
not excessive. hLy at 684-680. 

In Hunt s\ McNmr, 413 S. 734 (1973), the ehal^ 
Icnged aid was also for the construction of secular eoilege 
facaHitieB, tlio statr plan being one to fitianco thie con- 
structioir b}^ re^H:)rnie bonds issued through the niediuni 
of state Auth ority. In effeut, the college sorviced and 
irepaid tht^ bonds, but at the lower cost resulting front the 
. tax-^free status of the interest jiaymonts. The CoMrt up- 
held thc> program on reasDning analogous to that in 
Tilton. In applying the second of the Leinon I test's 
three fiarts. that concerning ^^prirnary effect." the follow- 
ing reflnenient was added: 

"Aid nornmlly may be thought tc hme a primaty 
effect of advancing religioui when it flows to^ an 
institution in rhieh religion is so pervasive that a 
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substantial portion of its functions are rabsumed in 
the religious inission or when it funds a specrfically 
religious activity in an otherwise substantially 
secular sotting.-' 413 IJ. S., at 743, 

Although the college wliich Hunt concerned wbm subjoct 
tt>/ substantial control by its sponsoring Baptist Church, 
it was found to bo similar to tlie colleges in Tilton and 
not '*pi?rvasivdy sectarian/' As in TiltoJh state aid 
went to seeuiar faeilities oidy, and tlius not to any ''spe- 
cifically rieligioius activity/' Id., at 743--745. 

Com7niUce for Pufalu* Education cfc Religiom Liberty 
w Xyqnmt, 413 IT. S. 750 (1973). followed in Lemon Pb 
wake rnueh as Hunt followed in Tilton'^. The aid in 
Xyqnii^t wa.s tu elnMunrtar}^ and secondary schools which, 
the District f 'ourt founrl, generally ronfonned to a ^^pro- 
file*' uf a sectarian or Hiihstaiitially religious ^hool/^ 
The state aid took three furnis: direct subsidies for the 
nminteiiance anri repair of buildiufs: roinibursement of 
parents for a peirrentage of tintion paid; and certain tax 
beneflts for jmrents. All three forms of aid were found 
to have an iiin])eniU??^iblo primaiiy effect. The mainte- 
naiiee and repaiir subsidies, beiiig unrestricted, could be 
used for the uiJfkeci) of a eharjel or dassrooms used for 
religious instiructioih The reifnbursenients and tax bene- 
flts to pannilts could likewise be used to support wholly 
relifgiuus activities. 

In Levitt r, CninnuMee for Public Edueation, 413 S. 



'^Thu elDiTiDnts' of the ''pronie'' were that the schools placed' 
rolig^iou;* rcv^triictioni on admissioii iind faculty apix^intnients; 
that tiu'V f'nfoTCpd obodicr^iu to religiouH cloKma; that they requir^ 
attnuiance at roHpou/:^ servic^cw^und the study of purtieuhir religipiis 
doctriino; that they were iUi 'Ijiiegral part'' of iho religious inission 
of th(^ Hpansoring cliurch; that i\\Qy had religious indoctrination aa a 
^'substantial purpo?^o"'- aikd that they imposed religious r^trictioni 
on how md what the forulty could teacli. 413 U. S., at 767-768. 
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47l3 ( n*7M), ihv Court u!su invalidated a prograjn for 
|Hii)lie aid to rl'iureh-iifiiliatenl ^^^hoolj?. The grants, which 
wi'vv to elpnuMitary and ^(HMuulary mdioolft in New York^ 
wmv in ihv> Unm of rciinbtu'st^fiw^HlK for tlif^ scliools" test- 
ire aiirl vvcuVilkK'vpmg vKpm^vn. Tlio Beliools met the 
Mvn^,' ^{H'tRVmu iirufile as. did timm in XyquM, at least 
i^H •^Miiv mHv^. Th(T»;^ waw thiM-(*fii>ro ''substantial risk'' 
th«p stati^-fundrd tv^t^ would be ''draftol with an 
onv uiHainHeiou^ly or utl^erw:is(^ tlo uieuteate students in 
the religious prereptn of the sponsoring church." hL, 
ul 48(1 

Lm Toviu. in Mi vk \\ Pith^nger. 421 V. 340 (lOFo), 
thi^ tunrt nUed yet again on a siiUe-aid program for 
rl 1 u r( * 1 1 - ri d ; 1 1 { *d v\virHH\i a vy and eo ii d a ry Beti oo Is. On 
ffa- autlu)rity of Allan, it upheld a Peinisylvunia pro- 
t^nun for lending' te>:thookH to private school stiidents. 
It foinid, howrvcr, rhat Leniun I required t!ie invalida» 
tioii of two other forms of aid to the private schools. 
Th(» first was the luan of instruetioual materials md 
fHiuipnicnt. lake thr* icxtbuoks, these were secular and 
.n^niflcoloftieal iu nMum, rnlike the textbooks, how- 
vvvw they were loauefl directly to the schools. The 
schools, similar to those in Lemon /, wqyq ones in which 
''the teaching i)rocess is, to a large exteiit, devoted to 
the iiioulcatioii of ruligbus values and belief/' Id., at 
Mlh Aid flowing fhrectly to such *'reIigion-j>e«^asive 
institutions," iblcL^ had the primary effect of advancing 
fi'cligium See Hunt v. McNnir, suprcL The other form 
of aid was the provision of "anxiiliary'' educational serv- 
ices: reniediai instruction,, counseHug and testiug/ and 
spci^'h anfl Iiearing therapy. These also were intended 
tO' be iieiitra! and iionideologimh aiid in fact were to be 
|)rorided by |>iiblic school t^^acliers. Still, there %vas 
danger that the t<^aehers. in such a sectarian setting, 
won hi aMow ndigion to seep into their iristruetiovi. To 
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attnnipt to prevent this from happoning wmiUl exdos- 
sively entangln the atat^ in church affairs. The Court 
rnforrcd mmn to the danm of political divisivoness, 
heighk'ncd, it had been in Lemon I and IVyquwt, by 
the iiecessity of annual legislative reconsideration of the 
aid appropriation. IcL, at 372. 

go the slato we write on is anything but cleaih In^ 
Ht<^afl, there is little room for further refinement of the 
\}n\m\}\vB goveriiing public aid to diurch-affiliatad pri- 
vate? schools. Our . purpose is not to unsettle those 
|5ri!K'ir>les. so rerently reaffirmed, soe Meek v. PeMitiger, 
mpm. or to expand upon theni suhstantially, but merely 
to insure that they are faithfully applied in this case. ^ 

III 

The first part of Lemon Ln three-part test is not in 
issue; apiicllants do not cliallenge the District Court's 
ffuding that the purpose of Marylancrs aid program is 
thi3 secular one of supporting private? higher education 
ge!ieralb% as an econoniic alternative to a wholly public 
systeni.^'* The focus of the debate is on the second and 
third parts, those concerning the primary effect of ad- 
vancing religion, and excessive church-state entangle- 
ment. Wo consider them in the saine order. 

A 

While enta;nglenient is ossentially a procedural prob* 
1cm, the priniary offeet question is the substantive one 

*'^The progirsm grew out of a study conductDd by the Council of 
the (rmioiis iiiaTicial condition of Maryland's private college. All 
mch coflcgea are eligible for aid, the church-rdated on^ eonstitutini 
legs than one-third of those benefited. As noted above, five church- 
related cdlegc^ %vere made original defendants in this action, yet a 
total of 17 ingtiiutionj! were aided in 1971, and 18 were eligible in 
1972. 
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of what private educational activities, by whatever pro- 
ecKliire, may bo supported by state funds. Hunt requires 
(1) that no state aid at all go to institutions that are 
so '^pervasively seetarian^' that seeular activities cannot 
be separated froni seetarian ones, and (2) that if secular 
activities can be separated out, they alone may be 
funded. 

(1) The District Courtis finding in this case was that 
the ap|)ellee colleges aro not ^^pervasively sectarian," 
387 F. Supp., at 1203. This conclusion it supported 
with a nuniber of subsidiary findings concerning the role 
of rehgion on these campuses i 

(a) I)es])ite their foritial affiliation with the Roman 
Catholin Church, the colleges are '^characterized by a 
high degree of iimtitutional autonomy.^^ Id,, at 1287 
n. 7. None of the four receives funds fromj or makci 
reports to, the Catholic Churclu The Church is repre^ 
sentcd on their goverrnng boards, but, as witli Mount 
Saint Mary's, -*no instance of entry of Church considnra- 
tions into college decisions was shown/- at 1295. 

(b) The colleges eniploy Roman Catholic chaplains 
and hold Roman Catholic religious exercises on campus. 
Attendance at such is not required; the encouragement 
of spiritual developnient is only ''one secondajy objec- 
tive" of each college; and "at none of these institutions 
does this encouragement go beyond providing the oppor- 
timitie.^ or oceasions for religious exfierience," Ibid. It 
was the District Court s general finding that -^religious 
indoctrination is not a substantial puri^ose or activity of 
any of tliese defendants." Id., at 1296. 

(c) Manflatory religion or theolo^^ courses are taught 
at vav\\ of the colleges, primarily by Roman Catholic 
clerics, iMit these only supplement a curriculum covering 
"the siKjctrum of a liberal arts program.*' Nontheolo^ 
courses are taught in an *-atrnosphere of intellectual free-* 
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(lorn-' and without ^^roligious prossureB.'' Each college 
suhscribeB to, anrl abiden by, tho 1040 Statement of 
Prineiplos on Acadoiniu Fivrrlom of the American Associ» 
ation of rnivorHity rrnfnsRurH. fd., at 1288, 1203 and 
iL 3. 1295. 

(d) Somo classes aw begun with prayer. The per- 
rentage of claw^s in which this is done varies with the 
college, from a '^niinisnulp'' iic^rcentago at Loyola and 
Mount Saint Mary's, to a innjurity at Saint Joseph. 
1(1, at 1293. There is no ''actual eoUege policy'- of cn^ 
eauraging tlie jiraetice, '^It treatAHl m a facet of tho 
itistntrtor's aeatlnniie freedonu'' Ibid, Classroom pray- 
were therefore regarded by tlie DiBtrict Court aa 
■'l>eriplieral to the subject of reUgious jK^rrneation," as 
were the faets that stiine instructors wear clerical garb 
and some claasrouniH havt* rcdigious symbols, HwL The 
court concliidefl: 

■'None of thm> facts ini])airs tlie clear and con- 
vincing evddenne that courses at each defendant are 
taught 'according to the aeademic roquirementa 
intriiisio to the Bubject jnatter and the individual 
teaelier's coneei>t of |)rofDssional standards,' ( citing 
rutofi v, Richardson, 403 U. S., at 681]/' 387 F. 
Supp,. at I2fl;3-^1294.. 

"*^The District Court did not mukn tho samo fniding witli r&?poct 
to theology and religion couth taught at the a|iprlloc voWo^im. It 
made no contrnry finding, hiit pimply wan "linnblc to characterize 
tliG course offeringj* in th^c mibjods." There wan a "possibility" 
that "th^c coursers conld bo duvotcKl to deepening religiouH e^i>eTi- 
enc£s in the particular faith rather than to teaching theology as an 
academic discipline."' Tho court rDiiHidercd thti ])otHsibiIity Hufficient 
to re<(uire that tho Council for Higher Ediication take steps to inburG 
that no pubhc funds wou'd be iiscd to support religioa and theology 
programs. 38T F. Supp., at 1287=^1288, 1295^1296. The Council 
has complied. Sec ii. 22, in/ro. Thnre being no crosMppeal from 
the District Court judgment, this aspect of ita ruling not before 
us* and we expr^ no opinion an to it. 
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In ^^npport uijUm fliuHiig t}u» muri rolicul on the* fad 
that a Maryhiiul fHlunntiun departnuMit group hacl nioni- 
turinl tlip tnurhnr ofliiration proffmni at Raint Jo^oph 
VoWogiu whviv clti^^Hroniu prayer in niost prnv(*hint, antl 
liaxl m^vn "no evicltMiCf of rfligioii (^iiUM'iiig any oIonicMits 
of that iH'op^ani/' hi, at 1293. 

(c) Thn District Court found that, apart from tho 
thpology dopartinpiit^, ik 20, mpm, facnilty hiring 
dcv'mom are nnt niarle nr;i a religioim basis. At two of 
the rDHegos. Kotro Dame antl Mount Saint Mary's, no 
incjiiiry at all i^^ niade iiitu nn applicant's religion, Rn- 
ligious \)vvfvvv\\vo is to he noted on Loyola's application 
fonn, hut the purpose is to allow full appreciation of 
tlio a])pli(^antH harkgrouiid. Loyola a.lso attempts to 
euiploy eaeh year two incMnhnrs of a particular religious 
order whieh oiico staffed a college recently nierged iiito 
Ixwola. BiKlgetary eonsicleratiDiis lead the colleges gen- 
erally to favor rneinhers of religious orclors, who often 
rnecivn less than full salary. Still the Distriet Court 
foinid that ''acarlernio quiility'' wm the prineipal hiring 
criterion, and that any 'iiiring bias/' or ^'effort by any 
defendant t^> stock its faculty with iticnihrrs of a par- 
tieular religious group,'' would have boon noticed by 
otlier faculty rneniber^. who had never been heard to 
complain. Id., at 1204. 

(f) The great majority of Btuflonts at each of the 
coHeges are Roman ratholic, but the District Giurt 
concluded from a *^thorough analysis of tho student afl- 
mission and recruiting criteria'' that the student bodies 
*'ar(* chosen without regard to religion." Id., at 1296. 

We cannot say that the foregoing flndirip as to the 
role of religion in particular a^^pccts of the colleges are 
clearly erroneous, Ap|iellaiits ask us to set those find- 
ings asifle in certain respects. Not surprisingly, they 
have gleanerl from this record of thousands of pages, 
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coin pi led during several weeks of 'rialj occasional cvi- 
(]p!ico of a mora sectarian character than the District 
■Court ascrihcs to thn eollrges. It h not our place, how- 
ever, to reappraise the eviclenco, iitiloss it plainly fails 
to sup[K>rt tilt* fliulitigs of the trier of facets. That is 
certainly not the oase here, and it woukl make no dif- 
feroiico vvvn if wo wort^ to socoiid-guc^ the District 
Court in certain jiarticulars. To answer tliD question 
whether an institution is m ■■{H^rvasively sectarian^' that 
it may receive no direct state aid of uny kind^ it is needs- 
mry to paint a general picture of the institution, com- 
pose^d of iiiany eleineiit^s. The general picttiro that the 
Distriet Court Iuim ])aiiited of tlie a|>|j€?llee institutions is 
similar in ahnust all respects to that of the church- 
afliliatefl eolle^eB eonsiflered iii TUtaii and HuntJ^^ We 

'*Thf' plurality opiiiinn c[c\^(^ribt*d tho i*<)1h^o^^ inuler conHidenition 
in Tiltan In \ \m inaiiiier: 

*'AIl four h(^Ik)()Ih un* gcnenHMl by Caificiiii^ roligioud organizutions, 
aiul fhi^ fafujUeM liiul ^ttuiiMif bocJia^ ni tixch aro prodominantly 
Catholic. Nevurf iiolo.srf, ihv vvUkmcv nhowri that nDii»Catholica wure 
aciniittt>tl m Htucic^iit^ mid ^ivon fac^ulty ap^KjintmentH, Not ono of 
tfie^^o i'our iiiMiitiif ions n'f|iiin's Its ?^t\ltlvI\i^ to iLttend rcIip^iouH ser\' 
iro-H. Althoiigli tViur .^rhonls rt'Cjiiin; tho\v Htudl^nt.^ to tako 
1 lipolnnv roiirHr^, i jnirtjo.^ sti]M.ilatod that those coufHf^*^ arc tauglit 
ri('rr)rding to tlie apatlemie raquirtntimt.s of tho suhjeoi matter and 
the tearhcrs (^oiiccpt of profe&wional standards. The parties also 
stij)ulattHl that tht* coi.ir>;t:'s: covcTcti a raiigc of human religious ex- 
poriniu^prf aud aro ntjt liinitnd to ronrHOi about the Ronuin Catholia 
religion. Tho st^licjols introdutHHl evi<biio(* that they niadn no at* 
leiiipt to indof'trinntu .^ttidrnts or to pro^dyti^e. Indeed, some of 
the required theology rour^c^ at Albertus Magnus and Sacred Heart 
are taught by rabbis^ Finally* a.^ we Imvc aiotcd, thaso four schools 
subscribe to a wclUt^tHblislitKl not of priiidpla^ of academic freedom, 
and nothing in this record >^hruvi that tlia^e principle.^ are not in 
faet followed. In sliort, the cvidDnre sho\n^ irMittitiong with ad- 
miftf'dly religious funptionh but whose pro<lomiuaiit higher education 
misHiou iH to provide their students with n secular eduerition/^ 403 
U. S,, at 0SM3S7. 

To be sure, in this vam the District Court vrm unable to find, as was 
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find no cuiistitiitioiUill}' sigiiificaiit clistiiietioii hotween 
tham, lit IcHist for i)UriK)S(*H of thn *'j)orvasivD soctari- 
aiUBin^' tot, 

(2) I laving fuuiul that thn apijollon institutions are 
not '^nci [)enneat(Hl by n^ligion that the Haaiilar siclo can- 
not bo Be]>arat<Hl froni tin* sDCtarian," 387 F. Supp,, at 
1203, the* Distrif't Court procoodod to thn next question 
IK)snrl by flunt: whether aid in fact was extended only 
t'O '"thi^ geeular side/' This requirenieiit the court re- 
garflecl as satisfied by tlie statutory proliibition againHt 
seetarian use, and by the adininistrative enforcenicnt of 
that ijruhibition througli tlio C'Duncil for Higher Eduea- 
tioiK \Ve agree. Hunt requires only that state funds 
not b(* uhchI to 8U])port ■^spccifieally religious activity."' 
It is clear that fund uses exist that nioGt this require- 
inont. See Tilton v. liiclmrdson, supra; flunt v. 
MvNair, mprcL We have no (iccasioii to el al borate fur- 
ther on what is and is not a ''specifically religious ac- 
tivity/' for no particular use of the state funds is sot 
out in til is statute. Funds are put to the use of the 
noljego^s choico, ijrovided it is not a sentariai] use, of 
wliich the coUego must satisfy the Council. Tf the ques- 
tion is wliether the statute sought to be enjoined author^ 

stipulated m Tilton , tliat mandatory theology or religion courses arc 
taught without taint of roligiou.^ indoutririMtion. Sec ii. 20, supra, 
ThiH k mt incurisistont, however, with the Diritriet Conrt^^ finding 
of ji luck of pervasive Huctariaiiisin, The latter eoiidition wTJidd 
mmi only if. bocatiHC of tlie institution's general eharactor, eourae^^ 
other than rdigion or theology coursG^ ronid not bo funded without 
fear of religious indoctrination. 

Tlio role of the afTi Hated church ap])ears, if any thing, to have bern 
Htronger in Hvnt thnn in this case. The j^apiist College at Charl(!«- 
ton, before m in lluntj was controlled by the Soudi Carolina Baritist 
Convention to the extent tliat the Convention eloctcd all members 
of the Board of Tnistct^, and retained the power to approvo certain 
fiimneial tranmictions, as well m any amendment of the Collegers 
charter, 413 U.B,, iit743. 
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hos state funds for ^-specifically religious activity,'' that 
quostiou fairly answrrs itsolf. Tho statut<^ in terms for- 
bids the use of furui?^ for 'Hertariaii purposc^H/' and this 
|irohibition appe^irs to In^ ni IvuM us hroacl as HufUn 
prahibition of {\\v public rundinp: i)f "spf^'ifically n^ligious 
activity." We inuj^t assiune that tlu* colk^ges, and the 
Councib will cxtM^eiNe their fleh*gated control over use of 
the funds in t'oniplianet^ with the statutory, and there- 
fore the constitutionab nianflat(\ It in to be expected 
that they will givt' a wide \)vvt\\ to ^'specifically religioUH 
activity." and tlnis niininiixe t'onstitutiona] questions," 

^= Thf' C'oiiJii iL at lea.-t , tiiiiH far Iimh ^hown ovcTy ^i^ii of doiiiir 
^o. For Mx;iiiiplts ;ij)ppllani> hiwv pointoil during liii^ litigation to 
three a^sorUMlK Hrrtarian m^ch in whieii statt^ fiuul^ oitln^r Uiwi^ 
been or rDuhl lu' tinphsvrd undiM' fluH Htatufc*: llu^ naiaric^ *>t Icmu'Ihts 
tcnchinLr religion or ihofilnify rnnr^r^, HrliolaD^liipH for ntudentN in 
religion^: ^tudif'H. and mairueiianr(' of buildings n>^ed for religious 
activity, Briof for A])pnIIaniK 50-55, (The allegecl inHtanee^ of 
actual iHr in rht*H(» ways relaicMi to the 1971 fundrf.) However, tlio 
Counc'il han now atloiited n'f;)l|atioiiH sipociflcally iirohibitiiig the uHc' 
of state fund?^ in thf^f* and other way??: 

"A, Art. T7A. §OSA. Annotated Code of Mar^iand, prohibitH 
recipient inHtitutionH froni u^ing Htate fundH for -^^ec^tarian puri)OS(^/ 
That ]5rovi?iioi! gennrally pro^^eribcH the use of State funds to mip= 
port roligioiiH in.^trnetinii," roligiouH worship, or other activities of 
a rcliRiouH nature, la^ifMl hclow an* Heveral potential uhch of State 
fiind^ which wonlfi violate tiie HfM^tarian u?^e prohibition. The list 
y not intendecl to islPinclUHivp anfb if an iii^tittition i:^ in doubt 
whether any other iH>;^>ible une of the fundn might violate the Hec= 
tariaii u^e prohihiiion. it nhouhl couHult with luul neck the advice 
of the Council hi advance, 

''fl) Suident Aid: State Fundn may not be used for student aid 
if the institution inipo?^«:^ religious restrictions or qualificntioiiH on 
eligibility for student aid, nor may they be paid to studentH then 
enrolled in a rcligioim, Heminarian, or theological academic program, 

"(2) Salaries: State funds may not be used to pay in whole or in 
part the nalary of any person who U engaged in tho toaehing of re- 
ligion or theology, who nerveH as chaplain or director of the campus 
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Slinulfl Hiieh qupstionH arhr, the (?nurts will oousider 
ihfMiK It lui^ iH)t \)iHHi ilii' (\mivV^ pvav{iv(\ ill con- 
Hiflonng facial challtMi^f^H in staUitos of thiH kiinl, to 
Htriko tlu'in (Icuvn in aiiticipaticni that uarticMilar applica- 
tions J nay n\^a It in unron^^titutiunal n^^ of finulB, 
f\ Hiiut \\ MrNair^ 413 U. S., at 744; 7V/f()?/ v, /^/r//.^ 
ardmn^ 403 F. P., at (j82 ( ])luraHty oj:)inion). 

W 

If the foregoing answer to the ''priniary (^fTect" ques- 
tion seeinB easy, it servos to niako the '"oxcessive en- 
tanglonicnt" problem more difficult. The statute it^solf 
elearly denies the um of public funds for "^sectarian pur- 
fKJB(*B/' It Hi»eks to avort ^ucli use, however, througli a 
process of aiuiual int^-rchange— j)ropOBaI and aj:>]yrovah 
expenditure and review—between tlie eollegos and thc^ 
(.Y>uneiL In answering the question whether this will 
be an ^'excessively ontangHiig" relationship, we inust con- 

niinistrVi or who atlmini^terH or siipcrvi^oH nny program of religious 
activitift^. 

"(3) MaintQiuuico and Rof)air: Stato fundH may iiot be ii^ctl to 
pay .■uiy portion of tlic coHt of mairitenaiicn or repair of aiiv buikl- 
iri^ or facility usocl for the toarhing of rnligion or theology or for 
roligiouH worship or for any religious atJtivity. 

''(4) UtiHticH: If an institution haH any bniiding or facility that 
is uml in whole or in |mrt for f ho ronphing of raligion of Ihcolo^^y 
or for rdigiou^ worshi]) or for any religiouH aetivity, Static funds 
nia>' not to pay ntilitie^ hillH unk*Ks thc^o buildiPigs or fa- 

riliti(»H an^ Hepnratoly nietcnKl. If buildings or facilities uhchI for 
any ruiigiouH purpoj^o dcseribed in tho preceding snnt^ncc arc w\> 
aratcly nnetcred, the ca^^t of providing heatj electricity, and water to 
those buildings or faeilitit^ cannot he paid witli Stato fundn, 

''(5) Capital ConMtrnrtlon and Impro\'cniontg: If State fnnd^ 
are used to con^?1ruet a new building or facility or to ronovato an 
existing olio, the building or faeility may not be used for tlie 
teaching of religion or theology or for religious woi^hip or for any 
religiouH activity at any tinie in the future/' 
Regulation Ob03.(X)A. Sec n, 4^ supra. 



28 



24 ROKMER MARYLAXD PT BLU:' WORKS BD, 



sirier tlie several relevant factors ideiitified iri prior 
flt*{'isioiis: 

(1) First is tlip chararter of the aided institutions. 
This has been fully cleseribed al)ave. As the District 
Court found, the colleges j)erforrn "'easentialh' secular 
educational functions," 387 F. Supp,, at 1288, that are 
distinct and w*])arable from religious activity. This find- 
ing, u'Inch is a pn*re(|ui^ite unrler the ''])ervasive sectari- 
anisrn" te^^t to any state aid at alb i^ idso iinportant for 
purposes of the entanglement test because it means that 
secular activities, for the most, can be taken at face 
value. Thert' is no danger, or at 3 east only a substan- 
tially refiuecHl rlanger, that an ostensibly secular activ- 
ity the study of biology, the learning of a foreign 
languagcv an athk^tie (^Tnt—wjll actually be infused 
with religious conttmt or significance, Tlie need for 
close snr\ eilianct^ of purportedly secular activities is 
corres|K)ndingly refhieed. Thus the District Court found 
that in this case '"there is no iiecessity for state oflficials 
to iiivostigate tlie conduct of particular classes of educa- 
tional program.^ tu determine whether a school is at- 
tempting to indoctrinate its students under the guise of 
secular education," /rf,, at 12S9. We cannot say the 
District Court erred in this judgment or gave it undue 
significance, Tlie Court took precisely the same view 
witli respect to the aid extended to the very similar insti- 
tutions in TiltniL 403 U, S,, at 087 (plurality opinion), 
Hvv also Hutit \\ McNair^ mpm^ at 746. 

(2) As for the form of aid, we have already noted 
that no particular use of state funds is before us in this 
casin The process by which aid is disbursed, and a use 
for it chosen, are before us. We addre*.s this as a matter 
of the "resulting relationship'' of secular and religious 
authority. 

(3) As not(»d, the funding process is an annual one. 
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Thr mtUidU'^ aro paid init each year, and the}' can be 
j>in to aunnaliv varying u^t's. The eulh^*508 propose par- 
ti(Mihir uses fur thv ( ouueirs approval, aiuh following 
{*\[KMi'!iture, tiiey n4H>rl. to (\)Uni-il on ibv use to 
which ihv finals liavi' hvi^n put. 

The District (\)urt's view was tlmt in tiie light of the 
eluirat^ter uf the aided institutions, and tiie resulting 
ii\mmvv (jf nt^y nenfl investiijat^ the rnnduet of par- 
ti(ndar classics." 3H7 F, Hupp., at 1289^ th(» annual nature 
of the subsidy was not fatal In fact, an annuah on- 
going relationship had existed in TiltOfK where the Gov- 
orninent rt^tainorl the right to inspect subsidised buildings 
for sectarian use, and the ongoing ehurcli-state involve- 
ment liad l)eeii c^veri gn^ater in Hunt, where tlie State 
wa^ actually the* h*ssor of the subsidi>^ed facilities, retain^ 
iug extensive powers to regulate their use. See 387 F, 
Hupp., at 1290. 

We agree with the District Court that ''excessive cn^ 
tanglenient'' does not necessariiy result from the fact 
that tlie sui)sidy is an annual one. It is true that the 
Court fa\Hired the ''one-time, single-purpose^^' construc- 
tion, grarits in Tilton because they entailed '-no continu- 
ing financial relationships or dejxnidencies, no auriiial 
audits, and no governnient analysis of an. institution-s 
expenditures/' 403 U. S,, at 688 {plurality opinion). 
The present aid program cannot elaini the^ aspects. 
But if the question is whether this ease is more like 
Lvmon I or more likc^ Tilto7i~mul surely that is the 
fundamental question before us— the answer niust bo 
that it is more like Tiltofh 

Tiltoii is distinguishable only by tiie form of aid. We 
(*annot discount the fUstinetion entirely, but neither can 
we regard it as decisive. As the District Court pointed 
out, ongoing, annual supervision of college facilities was 
(explicitly foreseen in Tilton, 405 U. S., at 675; see also 
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icL, at 069 (opinion of White, J.), and even more so in 
Hunt, 413 l\ S,. at 7M-740, 743^740, Tilton anri HuHt 
woulci be totally inclistinguishahlo, at least in tcrnis of 
annual Hupervision, if fnnd?^ were u^efl under the present 
staliac' to builcl or niaintain pliy^iral facilities devoted 
to serular The preseiit statute contomplates annunl 

decisions I)v the Council as to what is a ''sectarian pur- 
pose/' l)Ut. a^^ we have noted, tlie secular and sectarian 
activities (jf tlu* culleges are easily peparatefL Occasional 
audits are pussible here, but we must accept tlie District 
Court s finding tlmt they would be ''quick aiid non-judg= 
nicMitai;' 3S7 F, Supp,. at 1206, They and the other 
contacts betwen the Council and the colleges are not 
likely to he any more entangling than the inspections 
and audits incident to the normal |orocess of the colleges' 
accreditations by the State. 

While the fornnnf-aid disti!H*tions of Tilton are thus 
of questionable importance, the eharacter-of-institution 
distinctions of Lemon I are most impressive. To reit- 
erate* a few of the relevaiit points: tlie elementary and 
seconriary schooling in Lemon came at an impressionable 
ago: tin* aided schools wen* ^'untler the general super- 
visioir' of the Homan Catholic diocese; each had a local 
Catholic parish that assumed ^'ultimate financial respon- 
sibility'* for it: the principals of the schools \\T>re usually 
appointed by church authorities; religion ''pervadefd] 
the* ?^eh(M)l system": teachers were specifically iiistructed 
by the ^'riaiulbook of School Regulations'' that --[rjrii^ 
gioU8 formation is not confined to formal courses; nor 
is it restrictefl to a single subject area/' 403 TJ. S., at 
()17 fUK. The^^e things made im]>osslble what is crucial 
to a nonentangling aid prograin: the ability of the State 
to ideritify and suh^^idi^e separate secular functions car^ 
ried out at the scliool without on-the-site inspections 
being iuTeHsary to jjrevent diversion of the funds to 
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sretarian purposes. The District Court gave ]>riniary 
iuipo^^taiHV to this cunsiclpnition, and raiiuot say it 

(4) Ah for |)oliti('al divisivcMiPSs, the District Court 
roQo^imvd that the aiuiual nature of the subsidy, along 
witli its pruinisr of an increasing demand for stat€ funds 

the c'ollegp:^* dependency grow, aggravated the danger 
of "jpjolitical fragrrientatioii , . , on religious lines/' 
Lemon I\ 403 V. 8., at 023. Xoiit-dieiess, tlie District. 
Conrt found tliat the |)rogram ■^docs not create a sub- 
Ktuntial danger of pohtical entangleiiieiit," 3S7 F, Supp,, 
at 12iU, Several reasons were given. As was stated in 
Tiltrm, the fhuiger of ])olitical divisiveness is -^sub- 
staiitially lei^'' wheii the aided institution is not an 
elenicntary or seeondary scliool, but a collegej whose 
student constituency is not local but diverse^ and widely 
disi)erseH[;* 403 U, S.. at GSSU680, Furthermore, po- 
litical divisiveiiess is diminislied by the fact that the aid 
is extended to private colleges generally, tnore than two 
thirds of whicli luave no religious affiliation; this is in 
sharp contrast to Nyquist, for example, where 05% of 
the aided schools were Roman Catholic paroclual schools. 
Finally, the substantial autononiy of the colleges was 
thought to nutigate political divisiveness, in that contro- 
versies suirrounding the aid program u^? not likely to 
involve the Catholic Church itself, or even the religious 
cluiraeter of the schools, but only their "fiscal responsi- 
bility and educational requireinGnts/' 3tS7 F, Supp., at 
1290^129L 

The Distriet Court's reasoning seems to us entirely 
sfKnuh Oma again, appellants urge that this caae is 
controlled by |)revious cases in which the form of aid 
was similar (Lernon I; Nyqiiist; Levitt)^ rather than 
those' in which the character of the aided institution was 
the samtt (Tilton; Hunt), We disagree. Though in* 
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diFputriblv rolcvant, src Lanon /, 403 S„ at 623=624. 
th,' nunuul nature of tlif aid runnnt be dispositive. On 
tin- uhl- hiuid, th.. Cnurt ha^ '^(nirl: dmn, a "iH'n";i»'''i^- 
iionatrmial tax exeiniition, rpasoiiinR that "the pressure 
for frrqii-iil ruhir<:ei;.f.nt of the rehcf is pretlictahlc.' 
a«^ it ahvavR is Committee for r'ublic Education A Rc- 
Uginus Likrty v. Nyquist, 413 U. S., at 797. On the 
otluT harui, in TiWm it has upheld a program for "oiie- 
titne. si!5gl<^-|nirpose" cDiist'ructioii eraiits, despite the 
fact tiiat such grants would, in fact, be "annual." at least 
insofar as new grants would bo annually aijplicd for. 
Hee Umuii /. 403 V. S.. at CtiU ( upiinon of White, J.). 
Our hol.hng- are better reconcilefl in terms of the char- 
art(>r of the airlefl insTitutions, found to be so dissimilar 
as Iwtwcen thoHc eor.^idered in rUtort and Hunt, on the 
,'„„. haiid. niHl thosr (•..lisidered ni Lrmall I. Xijiiuisl, and 
Levitt, on the other. 

There is no vxaet science in Ranging the ei.tanglement 
of cluirch and state. The wording of the test, which 
siTeaks of "excessive entanglement," itself makes that 
clear. The rehn'ant factors wo have identified are to be 
cousidererl "cunndatively" iri .judging the dogrce of en- 
tanglement. Tiltov v. Riehardson, 403 U. S., at 6SB. 
Tliev mav cut different ways, as certainly they do here. 
In reachilig the concinsion that it did, the District Court 
gave dominant importance to the character of the aided 
institutions and to its finding tliat tluw are impable of 
sei)arating secular and religious functions. For the rea- 
sons stated above, we cannot say that the emphasis was 
Miisplaced, or the finding erroneous.'^' 

•W.. Imv.. rlisniwd ill tin- text only tlio const itutiomility of thn 
umoiul.'d -f:Uiitc. Our iippros-nl of that Htiitiitr docs not dispose of 
tlu. fhiini, ina.lc in tlu; District Court, that the coIIcbw must to. 
fuiul amount.- iiaid in 1071 under the nnamraded .'stntuto. Ab noto4, 
thn Di.-itrirt Cotirl rcjoctod thlH .■laim on the authority of Levion II. 
See n. 11, supra. While thi-ir posiition is not cntirc-iy clear to ua, 
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Thi' juflgiiuMit of the District Court is affirmed. 

It is so ordered. 



ap|UMiant> nnt rippiMr [o (^halleiige !hi# uipfMt of the Di.suirt 
Court ruling. They :i^<m in tlii^ Court fhat "the :u)[K41eu iii^ti^ 
lufiun^ -fuMjlij hr n'(iiiirr(i lu nntuul nil paynuMit;^ enjoined npoft 
fihiiiu innin^hs ur n ppHrtitinu^y Briof for Aj>|H'li;infH 70 (rmplia^iH 
'Vhvxv wvvv no "inotiniiM or npplinatioiH,-' iridml no mnt 
af all, niiTil ut'i: affrr \hv 1071 payinent:^ had Iwvn mado. Appcl= 
lants al;^i> ^p^ tk of n^pMi'nn^ifH h(Mn^ nort^,-ary in order that there 
he Komo rem«% "'as to puhhr fiiiids paid to the appollpo in^titutioiiM 
during at leant tliree fiHeal yearrf (H)72^Ki7a. 107:5-1974, 1974==1975) /' 
Id.-, at 70-S(). From the^e Htateinents, and from the fart that- ap- 
f>e|]antH prenune tht^r arffunu^u for n^paynu^nt upon their ''vigor- 
ofiH i^fTort^ \o fMijoiu payrnenr and prj^erve the stnlu;^ qiiD ])endiTig 
hfigafion," id,, at ^^0, we take it fhat they neek repayment only of 
iwuiU jiaid out after the eommerieemetit of thi;^ mht, and despite 
thfar efTortH to enjoin nueh paynuiits. ^ee lu 1, suprn. 

In an>' rvf^nt, ?hi> ni^triet t'nurf h rnhne witii reHj>ee! to the 
H)71 paymenlH wan eh^arly in keeping with Lemon IL In that ensCj 
thin Court identified two ronHideration>; primarily relevant to the 
*|U(^stioii of retroaetive rein(^d\^: (1) the reasonnblenc^rf and degree of 
rehaiire by the iti^tifut iafi> on the piiymentn, and (2) the nece^riity 
of rehnidH to prof eel the huh^tafitivj" euijstitntional rights invoh'ed. 
f^ehanei- wan, if aiulhing, Ii^^h reaHonahle in Lcinfin, where iit knht a 
Huir had been fHed prior to the time the relianee oeeurnKh The 
df'gree of relianee wan al^o. if anythhig. ie>ri in Lvmon. There the 
eolh^eH had not yet received the fundH in que^tinn, hut had dimply 
ineurred expenKeH in expeetatltvn of reecivmg them. The fundH in 
(nuv^fion hern Ions sinee have been paid out to, and Hpent by, the 
eollege.^. As for the protuetion uf Hub:Sta!i!ive eonstitutional rights, 
the .reparation of elnin'h and ntate mny well be better Herved by not 
puttiniT iheHtateof Maryland in the position of a judgment ereditor 
of th(* ar)pellee i^oliegcv^. (.7. Wah \\ Tax Conwmsion, 397 U. S,, 
at 074, 
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Mie, Ji HTirK WHrri:, with whoni Mil JrsTicK Hhhk- 
QUisT joins. (MHirMHTing in tlie judginent. 

Whilo 1 join in the jiKlgincnt of the Court, I am 
tuiablc* nyuvuv in thc^ plurality npiiiion substantially 
fur tlio irnimim ROt Forth iii my opinions in Lpfnon v. 
Kurtzmruh 403 l\ S. i)02 (1071) {Lc7non /), and Com- 
mlltvr for Ihiblic Hiiuratiim v. Nyqui^t, 413 IL 750 
(1073). I am no nioro reconciled now to Lemon I than 
I \vm wIhmi it waB deeidecl See Nygiiist, mipra, at 820 
(o])ininn of Whitk. J,). The threefold test of Lemon I 
iniposc^s unnoeepsa^v^ aiuK m I believe today's plurality 
opiniori fienionstratcs, BUi>crfluous tests for establishing 
'*when the Htato'B involvement with religion passes the 
|XTil iK3int" for First Amendment puriK)ses. Nyqumt, 
mpfa. 

''It is (^nougli for me that the [State m\ financing a 
sf^parable seeular funirtioh uf overriding ini])ortance in 
order t<) sustain the legislation here challenged." Lmnon 
L mipra, at 664 (opinion of Whiter J.)= As long aa 
then^ in a stHMilar legislative puri)ose, and as long as tlie 
priinary effect of tlie legislation is neither to advance 
iior inhibit religion, I see no reason—particularly in light 
of the "sparse language of the Establishniont Clause/' 
CnmmiUca for Public Education v, Nyquist, supra, at 
820— to take the constitutional inquiry further. See 
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/. siipra, ax mi lopiiiion of WniTK, .1.): Xyqui^t, 
:<iipra^ lit. si:^ ((ipiniuii of \\ liiTK, J.i. HoWrvor. sincH* 
lUTO, thi^ (ourr ha^ ivhh^d a Hiini oloinriit to ihv in= 
(j[iir\ ■ ulu'llu'r thrrr i;- ^'lih cxvvr^^hv ^ovorinnrnt rli- 
r-Hiiiil('ni(Mit witli rrligio!!/' W'dlz w Tns i^nnn^t), 8U7 
W <. (14. ^)74. I havc^ wwr imdvvAKnnl \\w eou^titu- 
tiotial foinulation fui' this adflc^fl olonu'iit : it is at onro 
!){rf[i iiisuliihly ])ara!loxiral. him' Ia rnr^n supra, at C>08, 
iuu\ a^ tho ( nurt ha^ {M)nr(>!icMl fnnu tlw onw^t—n 
'i)Iuiiv.L \ui\\?-th\n mid vntiMv };arrifr/' Li }ni)n /, 4()H 
r. S.. at 014. It not rh^ar that tho ^Sv(Mght and 
rontonrs of oiitunp:ltaneiit as a soi)arat(* ('uiiHtitutioiml 
(Tit^n^inii/' SmjiiiM, mpra, at nro any niorc settled 
\\sn\' than wlicMi they first surfacTd. Todays phimlity 
opiiiioti k^nvos thr iinpression that the criterion really 
may not ho '^Hi^parato" at all In afiirniing the District 
{\)tirtH eonpluKioii that tlu^ leiriRiation hen^ does not 
rnvite an "exn^ssiv(^ rMitanglenieiit" of rlnirrli and state, 
the iilnrulity (MnphaHi^os uith approval that ''the Dis- 
trict Court i^ave cU)!ninant importance t-u the etiaracter 
of the aiderl institutions and to its finding that thoy are 
eainihle of separating seeul/^r and religious functions/* 
Anti\ at 28. Yet theso are the same factors upon wliich 
th(^ phnuhty focus in cancluding that the Maryland leg- 
ishiti{)!i satisfies the first i)art of the Lemon I test: that 
on tht^ recorfl the ''appellee colleges arc not 'pervasively 
s(»ctarian/" ante, at 17, aiul that thi^ aifl at issue was 
capahle of. and is in fact, extended only to *'the secular 
side" of the ap])ellee colleges' oijcrations. Ante, at 2L 
It is unclear to nie how the first and third parts of the 
Lvmnn. I test are sul)stantially diflerent.* The ^^excos- 



*Our prior criHos {lonioii^t nitn tluif thr quoHtion of whethtT aid 
programs satinfy the ''cxrei^i^ive nntaasloniont'* te^t i\v\m\ih at Xomi 
\i) ^m\i' PNtfMit on thp drgrc'C! to whirli xhv CoiiH jicrept^ lower 
vmx{^ fiiidiagH of fiul, Cf., v. g., Lemon I, supra, at 665-007 
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sivt» ontangleniont/' U'St appenirs no l(-ss '^curiouH aiul 
iny^tifyiii^" than wlum it wim first annuiinccHL L( mou 
/, supra, at 006. 

I 81 no rea.^oii to iiidulgr in tlif rediiiKlant cxCTciso 
of ovaluatiiig tho mnw t'urts aiifl findings iinfier a differ- 
mt laimK Xc* one in this vivac' chalhnigrs the District 
Cuurt's finding tiiat tlie jiurpost:^ of the legiHlatioii here 
in i^'euhir. Anti\ at 1(1 And 1 do not dis^igrce ^Vith the 
plurality that the primary effect of thc^ aid ])rograrn is 
not aflvanctMirHMit of religioin That is (Miough in niy 
vww tu sustain the aid progruiiis against canstitutioiial 
<'lialli*ngo, and I would Ray no inoro. 



(opinion of White, J.); Meek w Pitteng€i% 421 U, 349, 392 
{o|7inion of liKHNQUiaT, L) (1975), 
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[Juno 2L 1070] 

hhi. Jt STICK Bheknak, witli whom ^^H, Jr^^TirR Ma!{- 
HiTALL joiii^. dissenting, 

I agree witli Judge Bryan, dissenting from the judg- 
ment unritT review, that the Maryland Act "in thc^c 
instmires does in truth offend the Constitution I>y its 
provimons of funds, in that it exposes Rtate nioncy for use 
in advancing religion, no matter the vigilance to avnifi 
it/' 387 F, Supp.. at 1298 femphasis in original). Each 
of the institutions is a church-affiliated or church-related 
body. The subsidiary findings concerning the role of re- 
ligion on each of tht* campuses, summarized by the plu- 
rality opinio!!, ante, at 17--20, conclusively establish that 
fact. In that circumstanee, T agree with Judge Bryan 
that ''[o]f tilling decisiveness here is the payment of 
the grants directly to the colleges unmarked in pur- 
pose, , . , Presently the Act is simply a blunderbuss dis- 
charge of public funds to a ehurch-aflfiUated or church- 
related college;' Id,, at 1298-1299. In other words, 
the Act provides for payment of general subsidies to re- 
ligious institutions from public funds and T have here- 
tofore expressed my view that "[g]eneral subsidies ol re- 
ligious activities would, of course, constitute impermis- 
sible state involvement with religion," Wah v. Tax 
Co7mnwmo7u 397 li S. 664, 690 (1970) (Brennan, J,, 
concurring). This is because general subsidies "tend to 
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promote that type of interdependence bet%veen religion 
and state* which the First Amendment was designed to 
prevent/' Abington School Dist. v. Schemppf 374 U, S. 
203, 236 (1963) (Bkennan, J., concurring). "What the 
Franiers nieant to forcdosnj and \vhat our decisions under 
the Establishinent Clause have forbidden^ are those in- 
volvenients of religions with secular institutions which . , , 
serve the essentially religious activities of religious in- 
stitutions/' /ci., at 294-295. 

The history of the bitter controversies over public 
subsidy of sectarian educational institutions that began 
soon after the Nation was formed is recited in my sep- 
arate opinion in Lemon v. KurUman (Lemoti /), 403 
V. S. 002, 642 (1971). My re^ons for concluding in 
Lemon I that all three statutes there before us impermis- 
siK)ly provided a direct subsidy from public funds for ac- 
tivities carried on by sectarian educatiosial institutions 
akd support my agreement with Judge Bryan in this 
case ''that an injunction should issue as pra:yeu in the 
complaint, stopping future payments under the Mary- 
land Act to the [appellee] colleges " 387 F. Supp., at 
130O. I said in Lemon /, 403 U. S., at 659^660: 

''I believe that the Establishment Clause for- 
bids . . . Government to provide funds to sectarian 
universities in which the propagation and advance- 
ment of a particular religion are a function or pur- 
pose of the institution , . . . 

"I reach this conclusion for [these] reasons . , . : 
the necessarily deep involvement of government in 
the religious activities of such an institution through 
the policing of restrictions, and the fact that sub- 
sidies of tax monies directly to a sectarian institu- 
tion necessarily aid the proselytizing function of 
the institution , . . * 
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"I do not believe that [direct] grants to such a 
seetarian institution are pcrmisiible. The reason is 
not tliat religion ^permeates- the secular education 
that is provided Rather, it is that the secular edu- 
cation is provided within the environment of re- 
ligion ; the institution is dedicated to two goals, sec- 
ular education aiid religious instruction. When aid 
flows tUrectly to the institution, both functions 
benefit/' ( Em])hasis in originaL) 
The discrete interests of government anfJ^^(j|igion are 
nnitually best served when each avoids too cloefe a prox- 
imity to the other. -'It is not only the nonbeliever who 
fears the injection of sectarian doctrines and controver- 
sies into the civil polity, but in as high degree it is the 
devout believer who fears the secularization of a creed 
whSch becomes too deeply involved with and dependent 
upon the government/' Abington School DM, v. 
Sclwrnpp, mpra, at 259 (Brennan, J.^ concurring). The 
Maryland Act requires "too close a proximity'' of govern- 
ment to the subsidized sectarian institutions and in my 
view creates real dangers of the '^secularization of a 
creed/' Ibid,; Lemon at 649 (opinion of Been- 

NAN, J.)^ 

Unlike Judge Bryan, 387 F. Supp., at 1300, I would 
also reverse the District Court's denial of appellants' 
motion that the appellee institutions be required to re- 
fund all payments made to them. I adhere to the views 
expressed in Mr. Justice Douglas- dissent, which I joined, 
in Lemon v. Kurtmnmi {Lmnon II), 411 U. S, 192, 209 
(1973): 

"There is as much a violation of the Establish- 
ment Clause of the First Amendment whether the 
payment from public funds to sectarian schools in- 
volves last year, the current year or next year, . . . 
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"Whether the grant is for . , . last year or at the 
present timej taxpayeri are forced to contribute to 
sectarian schools a part of their tax doltos/^ 

I would reverse the judgment of the District Court and 
remand with directions to enter a new judgment per- 
manently enjoining the Board of Public Works of the 
State of Maryland from implementing the Maryland Actj 
and requiring the appellee institutions to refund all pay- 
ments made to them pursuant to the Aet» 
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Mr. Justice Stewart, diMenting. 

in my view, the decisive differences between this case 
and Tilton \% Richardson, 403 U. 672, lie in tlie nature 
of the theology courses that are a compulsoi^ part of 
the curriculum at each of the appellee institutions and 
the type of governmental aasistajice provided to these 
church^affiliated college. In Tilton the Court empha- 
sized that the theolo^ courses were tauglit as academic 
subjects, 

"Although all four schools require their students to 
take theology courses, the p^ies stipulated that 
the^ courses are taught according to academic re- 
quireiTients of the subject matter and the teacher ^s 
concept of professional standards, The parties 
also stipulated that the courses covered a ranp 
of human religious experiences and are not liniitad 
to courses about the Roman Catholic religion. The 
schools introduced evidence that they made no 
attempt to indoctrinate students or to proselytize. 
Indeed, some of the required theolo^ coui^s at 
Albertus Magnus and Sacred Heart are taught by 
rabbis/' Id., at 68ft=687. 

Here, by contrast^ the District Court was unable to find 
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that the compulsorj^ religion courses were taught as an 

academic discipline. 

'^[T]he hiring patterns for religion or theolo^' de- 
partnients are a sixicial case and present a unique 
problern, AH five deferjdant'S staff their religion or 
theology departnieMts chiefly with clerics of the 
affiliated church. At two defendants, Western 
Maryland and Mt. St. Marj^'s, all inembers of the 
religion or tlieology faculty are clerics. The prob- 
loin presented by the inake-up of these departments 
is ob\^ious. Recognition of the academic freedom of 
these instructors does not necessarily lead Uy a con- 
clusion that courses in the religion or theology de- 
partments at the five defendants have no overtones 
of indoctrination. 

"'The thcolo^? and religion courses of each de- 
fendant must be viewed in the light of that shared 
objective [of encouraging spiritual development of 
the student-s]. While most of the defendants do 
not offer majors in religion or theolo^, each main- 
tains a vigorous religion or theolo^ department. 
The primaiy concern of these departments, either 
admittedly or by the obvious thrust of the courses^ 
is Christianity. As already notedj the departments 
are staffed alniost entirely with clergy of the affili- 
ated church. At each of the defendanti, certain of 
these courses are required. 

. , [A] department staffed mainly by clerics of 
the affiliated church and geared toward a limited 
array of the possible theology or relipon courses 
affords a congenial means of furthering the second- 
aiy objective of fostering religious experien^." 387 
F. Supp. 1282, 1294=1296 (emphaais in the oripnil). 

In the light of these findinp, I cannot agree with the 
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Court*s assertion that there is ''no constitutiDnally sig- 
nifleant distinctioir' between the colleges in TUtoii and 
those in tlio present case. Ante, p. 2L Tlie fincU 
inp in TUton clearly established that the federal build- 
ing construction, grants benefited acadeniic ijistitutions 
that made no attenipt to* inculcate the religious beliefs of 
tho affiliated church. In the present cam^ by contrast^ 
the compulsory theology courts may be ''devoted to 
deejoening religious extx^riences in the particular faith 
rather than to teaching theolo©?" as an academic disci- 
pline/' 387 F. Supp., at 1288. In view of this salient 
cliaracteristic of the appellee institutions and the noii- 
categorical grajits provided to them by the State of 
Maryland^ I agree with the conclusion of the dissenting 
member of the three- judge court that the challenged 
Act ''in these iJistcLnceB does in tru& offend the Oon- 
stitution by its provisions of funds, in that it exposes 
State money for use in ajdvancing reli^OHj no matter the 
vigilance to avoid it/' Id,, at 1298 (emphaais in tlie 
original) . 

For the reasons stated^ and those expr^sed by Mr. 
Justice Brennan and Mr. Justice Stevens^ I di^nt 
from the judgment and opinion of the ^urt. 
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Mii. Justice Stevens, dissenting. 

My views arc substantially tliose expressed by Me. 
Justice Brennan. However^ I would add emphasis 
to the pernicious tendency of a state subsidy to tempt 
religious schools to compromise their religious mission 
without wholly abandoning it. The disease of entangle- 
ment may infect a law^ discouraging wholesome religious 
activity as well as a law encouraging the propagation of 
a given faith. 



